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Financial Education and Inclusion (Wales) Bill

Thank you for your letter of 22 July inviting the Government to give evidence to the
Constitutional and Legislative Affairs Committee on 22 September. In advance of my
appearance before the Committee, | am grateful for the opportunity to provide you
with my written evidence on the Bill.

| have copied this letter, and my evidence, to the Chair of the Children, Young
People and Education Committee.
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Constitutional and Legislative Affairs Committee: consideration of the
Financial Education and Inclusion (Wales) Bill

Introduction

1.

| understand the main intention of the Bill is preventative, namely to address the
position where many people in Wales are falling into financial difficulty due to a
lack of knowledge and skills in managing money. Whilst | fully support the aim of
strengthening financial education and financial literacy, | do not consider the
proposals in the Bill will result in anything additional to what is currently delivered.
Indeed | am concerned the Bill may deflect from frontline delivery as it introduces
new processes and, potentially, additional bureaucracy without a clear
explanation of the measurable outcomes being sought.

Existing legislation

2.

It is the case almost all the proposals in the Bill could be delivered using existing
legislation. For example a Local Authority could use its general well-being powers
in section 2(1) of the Local Government Act 2000 (“the 2000 Act”) to produce a
strategy to promote financial inclusion. This provides every Local Authority in
Wales with the power to do anything they consider likely to achieve the promotion
or improvement of the economic, social or environmental well-being of their area.
Arguably the promotion of financial inclusion would fall into promoting the
economic and social well-being of their area. In addition, section 3(5) of the
2000 Act requires a Local Authority to have regard to any guidance issued by the
Welsh Ministers before exercising their power. Guidance could potentially deal
with the promotion of financial inclusion.

Local Authorities also currently have a duty under the Local Government (Wales)
Measure 2009 (“the Measure”) to create a community strategy relating to long
term objectives for improving the social, economic and environmental well-being
of the area.

The Well-being of Future Generations (Wales) Bill (“the Future Generations Bill”)
which has been recently introduced seeks to repeal provisions relating to
community strategies and proposes to make provision in relation to new local
well-being plans prepared by public service boards. Whilst the Future
Generations Bill may be subject to amendment as part of the Assembly’s
consideration, a number of the provisions in the Bill, as introduced, could be used
by Local Authorities to promote financial inclusion.

The law on the curriculum in Wales is set out in Part 7 of the Education Act 2002
(“the 2002 Act”); section 101 of the 2002 Act sets out the requirements of the
Basic Curriculum in Wales. That Basic Curriculum comprises of a number of
different elements including the National Curriculum for Wales. The National
Curriculum includes the foundation phase, the second, third and fourth key
stages and the local curriculum. The specific subjects that form part of the
National Curriculum for Wales are set out in sections 105 and 106 of the 2002
Act. Those subjects are called the foundation and core subjects.



6. There is a power in section 108 of the 2002 Act for the Welsh Ministers to set out
by way of subordinate legislation areas of learning, desirable outcomes,
educational programmes assessment arrangements for the foundation phase.
That section also provides a power for the Welsh Ministers to set out in
subordinate legislation programmes of learning, attainment targets and
assessment arrangements for the foundation and core subjects in the key stages.
In essence, this allows the Welsh Ministers to specify what must be taught and
how it must be assessed. It is a means of being able to set out a complete
National Curriculum for Wales. It is worth noting the power in section 108 of the
2002 Act was used to make the literacy and numeracy framework a statutory part
of the National Curriculum.

7. Therefore, the Welsh Ministers already have extensive powers in existing
education legislation to set out curriculum and assessment arrangements for the
foundation phase and the key stages for the subjects required to be taught in
those phases of education. The Welsh Ministers also have powers in existing
education legislation to add new areas of learning to the foundation phase and
new foundation subjects to the national curriculum for the key stages by way of
subordinate legislation. Therefore, | consider sections 4 and 5 of the Bill to be an
unnecessary duplication.

8. The Bill prescribes that financial inclusion strategy should include facilitating free
access to online financial education and management services (whether through
libraries or otherwise). However, Section 7 of the Public Libraries and Museums
Act 1964 (“the 1964 Act”) imposes a duty on each library authority (which in
practice is each Local Authority by virtue of section 4 of that Act) to provide a
comprehensive and efficient library service; section 8 of the 1964 Act provides no
charge shall be made by a library authority for library facilities made available by
the authority, unless specified in regulations made by the Welsh Ministers® -
currently the Library Charges (England and Wales) Regulations 1991 (“Library
Charges Regulations”) make such provision.

9. 1964 Act and the Library Charges Regulations provide that libraries currently are
able to charge for internet access However, that position could change, given the
Welsh Ministers have the executive powers to amend these Regulations which
could be exercised so as to prevent libraries from charging for internet access.

10.The Fifth Framework of the Welsh Library Public Standards, issued by the Welsh
Ministers, outlines the core entitlements public library services should provide.
This includes “free use of computers and the internet, including Wi-Fi.”

11.Finally, there are existing legislative functions which have a similar effect as
sections 7 and 11 of the Bill, namely provisions under the Children Act 1989 and
the Children (Leaving Care) (Wales) Regulations 2001. There are also powers
that will be able to be utilised under the Social Services and Well-Being (Wales)
Act 2014 once that Act comes into force in respect of looked after children.

! Functions of the Secretary of State have been transferred to the National Assembly for Wales by the
National Assembly for Wales (Transfer of Functions) Order 1999, and subsequently transferred to the
Welsh Ministers by virtue of paragraph 30 of Schedule 11 to Government of Wales Act 2006



Detail of the Bill

12. Notwithstanding my position that this Bill is unnecessary, | remain to be
convinced the Bill as drafted, conveys the policy intentions set out in the
accompanying Explanatory Memorandum. For example, a Local Authority’s
financial inclusion strategy must set out how the Authority will use its powers to
promote the financial inclusion of individuals who live in its area. ‘Financial
inclusion’ is defined as meaning access to financial services and financial
education at a reasonable cost. The intended relationship between commercial
entities and local authorities in the exercise of this provision is not clear; who
decides that a financial service is at a reasonable cost, and will this have the
effect of the local authority ‘promoting’ commercial products? Will an Authority
come under pressure from, for example, a bank for not promoting its latest loan
products which the bank considers is available at a reasonable cost?

13.Turning to section 5 of the Bill, | believe the Member in Charge considers the
Welsh Ministers could make an order under section 108(3) of the Education Act
2002 setting out a programme of study, attainment targets and assessment
arrangements for financial education. However, whilst section 4 of the Bill
proposes financial education be made a new requirement of the Basic Curriculum
(by means of adding it to section 101 of the 2002 Act), it is not made an area of
learning for the foundation phase or a foundation subject for any of the key
stages by the Bill. The power to set out curriculum and assessment
arrangements by way of an order made under section 108(3) only applies to
areas of learning and foundation subijects.

14. Further, the Bill seeks to impose a duty to consult upon financial education
orders, but to do so creates some unnecessary duplication as it does not take
account of section 117 of the 2002 Act. This places a duty upon the Welsh
Ministers to consult such persons as they think appropriate when making an
order under section 108, setting out desirable outcomes or educational
programmes for the foundation phase or attainment targets or programmes of
study for the key stages.

15.1 am concerned some of the provisions in section 9 relating to the content of a
Local Authority’s financial inclusion strategy are ambiguous. For example, | am
not clear as to what the ‘implications and effects of street-trading and cold-calling
are, and how they relate to financial literacy (which is not defined), and it is not
clear whether free access to the internet as a whole is to be facilitated, or access
only to financial education and management services. Nor is it clear what
financial education is to be provided on-line and by whom.

16. A further example of the Bill as introduced not necessarily meeting the policy
intention can be seen in section 12 of the Bill. Under section 12(1) an Authority
must signpost where to find advice about financial management, and under
section 12 (2) the Local Authority may provide advice about financial
management where it thinks the advice is not reasonably available otherwise.
Therefore, there could be a situation where the Local Authority thinks there is not
advice reasonably available in its area, but decides not to provide any such



advice itself. As drafted, the Bill does not make provision which ensures
reasonable advice is provided within an authority’s area.

17.Under section 13, a Local Authority must take reasonable steps to ensure
universities and further education corporations in its area provide advice about
financial management to students. | am concerned about this provision. Local
Authorities have no direct relationship with either universities or further education
corporations which would, in turn, give them authority to enforce this requirement.
It is not a duty which would be within an Authority’s power to discharge, nor could
the duty be enforced. | am also concerned with the ambiguity of the drafting of
this section: there are no definitions of the terms used; further education
corporations are just one type of further education institution, and it is not clear
why other ones are not included,; it touches on the fundamental principle of the
independence and autonomy of higher education and its position at arms length
from government. The Welsh Government believes there are other, more
effective ways of focussing resources on financial education, for both higher and
further education. There already exists a broad range of provisions of financial
education at both higher and further educational institutions in Wales, as part of
pastoral and welfare services.

Powers to make subordinate legislation

18. As outlined above, financial education and inclusion can already be addressed in
existing legislation. For example, there are detailed skills relating to managing
money and financial education within the literacy and numeracy framework which
has been in force since September 2013. These were developed in partnership
with the Welsh Financial Education Unit, and through open consultation.

19. Also we have recently consulted on revisions to be made to the existing
programmes of study which are given legal effect by way of subordinate
legislation. In particular the mathematics programme of study, which embeds the
literacy and numeracy framework into it, and again, has a detailed set of skills
statements relating to financial education within the ‘Manage money’ element. By
way of example, this element contains statements regarding using cash,
comparing costs from different retailers, discounts, budgeting, planning and
tracking savings accounts, profit and loss, bank accounts, bank cards, VAT,
saving, borrowing, interest rates, exchange rates and insurance. This will be
published in October 2014, and made statutory from September 2015.

20.1n the interest of thoroughness, | would like to comment on the provisions for
subordinate legislation within the Bill:

a. Section 6(2) and (3): Section 6 appears to duplicate what is effectively
already provided for in legislation. Section 20 of the Education Act 2005
places a duty on Estyn to keep the Welsh Ministers informed about the
guality of education provided by schools, how far the education provided
meets the needs of the pupils in those schools and the educational
standards achieved by those schools. In addition, Estyn has a duty to
provide the Welsh Ministers with advice on such matters as they specify.



Additionally, the power in the Bill to ‘direct’ the Inspector to prepare the
report is very limited in nature, and there is no discretion for the Welsh
Ministers to specify how the Inspector should conduct the report, or what
should be included.

It is also unusual to prepare a progress report by way of direction. The
Welsh Ministers have several direction-making powers in education
legislation but they apply where the person directed (a school governing
body or Local Authority) has acted unreasonably or unlawfully. In those
cases the legislation provides such direction can be enforced by way of a
court order. The Bill does not do this, and therefore it is unclear how it
could be legally enforced or indeed if the policy intention behind the
provision is that it should be enforced by way of court order. It is also not
clear whether the policy intention is that the direction-making power to be
exercisable by subordinate legislation or to be exercised more in the
nature of executive instruction enforceable by the courts.

Finally, the approach does not seem to take proper account of the existing
statutory scheme of powers and duties of Estyn set out in the Education
Act 2005.

b. Section 9(2) and (3): under these provisions the Welsh Ministers may by
way of regulations, made following consultation with Local Authorities,
amend the prescribed content of a financial inclusion strategy made under
section 9(1) of the Bill.

Notwithstanding my view such a strategy is unnecessary, to the extent that
provision is made | consider that the proposal which allows the Welsh
Ministers some flexibility in deciding what should be included in the
strategy is acceptable. This is because it will allow account to be taken of
the changing landscape; | do however have some concerns with the way
the power has been drafted, given: the power in section 9(2) is very wide.
The Assembly in passing the Bill should be satisfied it can contemplate
what a power is likely to be used for. | would be interested in
understanding how the Member in Charge of the Bill envisages this power
should be used and in what circumstances, so the Government can
consider whether the way this provision is drafted is suitable for its
purpose.

c. Section 10: this enables the Welsh Ministers to issue guidance about
financial inclusion strategies and requires a Local Authority to have regard
to any guidance issued. The Welsh Ministers already have the powers to
promote financial inclusion and to require a local authority to have regard
to any guidance issued by the Welsh Ministers before exercising their
power, and therefore the power provided for in the Bill is unnecessary.

Commencement provisions

21.1 have considered carefully the commencement provision in the Bill, and make
the following observations:



a. Firstly, itis proposed a commencement order containing solely
commencement and transitional, transitory or saving provisions would be
subject to Assembly procedure. This is unusual. The Assembly has
already approved the subject matter of the Act by passing it, such that
further scrutiny would not, | believe, be appropriate. The standard
approach is that commencement orders are not subject to any procedure,
on the basis they are giving effect to provisions already approved by the
Assembly. The same reasoning applies to, in particular, transitional,
transitory or saving provisions, which are included in a commencement
order to ensure the proper operation of the Act being brought into force,
and ensure it is clear when the old law and new law apply. Therefore my
first concern relates to the principle of whether a commencement order
should be subject to Assembly procedure.

b. My second concern is in relation to its practical application;, it is not clear
what the procedure would be if the Assembly passed a motion for
annulment, by virtue of the order being subject to the negative procedure,
once any commencement order had been made and had come into force.
The Welsh Ministers would have to lay an order revoking the
commencement order; this would not affect the validity of anything done
whilst the provision was in force, and would not have the effect of ‘undoing’
the commencement, but would remove the effect of any transitional
provisions which would leave the position of those persons affected by the
law very unclear.

c. Thirdly, section 14(3) refers to an order under section 14(2)(b), however,
the power to create the order is contained in section 14(1)(a).

d. Finally, section 14(4) of the Bill provides that provisions will come into
force in January 2018 if not in force at that time. This is a restriction on the
Welsh Ministers’ powers to decide when the circumstances are right to
commence the provisions of the Bill. | do not support this provision.

22.1 do not consider this commencement provision as drafted is appropriate.
Matters of legislative competence

23.The provisions of the Bill, particularly as drafted, do need careful consideration to
determine whether they might potentially fall with the following express exception
in Schedule 7 to the Government of Wales Act 2006, namely “Financial services,
including investment business, banking and deposit-taking, collective insurance
schemes and insurance”. | note simply at this point that the Explanatory
Memorandum contains no such analysis.



